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Foreword by the Chair

This report covers the fifth year of operation of the Regulatory Scrutiny Board. It was a busy year, as this
report will show.

President von der Leyen announced her priorities for the Commission at the end of 2019. These include
a strong focus on the Green Deal and the Digital Agenda. Several interlinked initiatives were proposed
in each area. An important aspect was the coherence and timing of such initiatives. In terms of ways of
working, the Commission committed to reduce administrative burden where possible and to make greater
use of foresight when developing policies. As the annual report shows, the Board anticipated some of
these developments and used its advice function to already start sensitising Commission departments.

As for every organisation, the COVID-19 pandemic had an impact on the Board’s way of working. The
Board’s output was not affected, however, as Commission departments continued to work and the Board
continued to scrutinise. All Board meetings from the middle of March onwards were virtual. The Board
offered the opportunity to Commission departments to provide written reactions to the quality checklists
issued in advance of the Board meetings. This helped the Board’s deliberations. Upstream meetings also
continued, with the Board giving early methodological advice in 59 virtual meetings with Commission
departments on upcoming impact assessments and evaluations (2).

The composition of the Board evolved further during 2020, as one Board member’'s mandate came to an
end and two new Board members were selected. This transition process will continue during 2021, with
two more positions expected to be filled. This will complete the full transition of the Regulatory Scrutiny
Board from its first iteration.

As ever, | am grateful to the Board secretariat for its dedicated support over the past year, acknowledging
in particular the challenges of continuing to function effectively while working remotely.

Veronica Gaffey

(!)  When this report refers to “evaluation”, this usually includes both (ex post) evaluations and fitness checks.
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The Board provides
independent quality control.

The Board independently scrutinises the drafts of all impact assess-
ments and fitness checks, and a selection of evaluations. It reports on
its activities to the President of the Commission and to the Vice-Pres-
ident for Interinstitutional Relations and Foresight.

Figure 1 shows how the Board acts at the early stages of prepar-
ing legislation, making sure Commission proposals are based on the
best available evidence and in full knowledge of stakeholder views. It
gives approval for work that is in good shape to progress quickly and
it can halt the preparatory process for initiatives when the analytical
work is not up to standard (?). Any political decision to proceed with
an initiative that the Board has found lacking in adequate evidence
requires an explanation as to why it should go ahead.
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1.1. RSB in the new Commission

The role of the Board was
confirmed ...

Coming into office, President von der Leyen established the working
methods for the new Commission (3). She confirmed the Regulato-
ry Scrutiny Board’s role as independent scrutiniser of Commission
impact assessments, fitness checks and major evaluations. Mission
letters to each Commissioner stated that “proposals must be evi-
dence based, widely consulted upon and reviewed by the independent
Regulatory Scrutiny Board.”

(3)  The full mandate of the Board can be found here: https://ec.europa.eu/info/sites/info/files/rsb_decision_23_01_2020_en.pdf.

(®)  Communication from the President to the Commission, The Working Methods of the European Commission, P(2019)2, Brussels 01.12.2019
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Box 1: European Commission working methods

All initiatives likely to have significant economic, social or environmental impacts should be accompanied by an
impact assessment and a positive opinion from the Regulatory Scrutiny Board. In case of a negative opinion, the
draft impact assessment must be reviewed and resubmitted to the Board before it can proceed. When the Board
has given a negative opinion twice, it is only the Vice-President for Inter-institutional Relations and Foresight who
may approve the launch of the interservice consultation on the corresponding initiative, before the Commission
decides whether or not to go ahead with its adoption. The Vice-President is also responsible for validating ex-
emptions from impact assessments, stakeholders’ consultations and the ‘evaluate first principle’.

... in a renewed mandate.

Renewal of Board members
continued

The Board refined the
monitoring of its performance..

The Commission President adopted a new decision (*) on the Board.
It confirmed that it would play a role in supporting the implemen-
tation of the Commission’s new better regulation commitments on
the ‘one-in, one-out’ principle and the integration of foresight into
policymaking. The Board will start scrutinising these aspects, once
the practical implications of the new better requlation guidelines and
toolbox are known.

The new decision also gave formal support for the Board’s outreach
activities towards external stakeholders. The Board can organise and
participate in exchanges on cross-cutting, sectoral or methodological
better regulation issues. However, it shall not discuss individual files
with directly concerned stakeholders. This is to safeguard the inde-
pendent treatment of files. The Board has reflected these develop-
ments in its Rules of Procedure (°).

The mandate of one external Board member ended in August. The
Board recruited two new members during the autumn: one inter-
nal who started in October, and one external who started in early
2021. The recruitment process for an additional external member
was launched at the end of the year and is still ongoing. The near
completion of the Board membership reduced the risk of repeating
the experience of the previous year, when the Board lost its voting
quorum for 3 months.

In 2017, the Board introduced a detailed performance monitoring
system. It covers the Board’s activities, the quality of the scrutinised
reports, and the content of the Board’s opinions. All tables and figures
in this report are based on this monitoring system. Based on 3 years
of experience, the Board further refined the collected statistics in
2020. The main changes were:

- To allow a more granular quality assessment, the Board increased
the number of quality components (from 10 to 13 for impact assess-
ments, and from 6 to 13 for evaluations and fitness checks). Annex
2.1 describes the evolution of the quality components in more detail.

(*)  Decision of the President of the European Commission on an independent Regulatory Scrutiny Board, P(2020)2, Brussels 23.01.2020

(°)  https://ec.europa.eu/info/sites/info/files/rsb_rules_of_procedures_-_revision_2020_en.pdf
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The Board examined an
increased number of impact
assessment...
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« The list of monitored impacts became more complete and more
structured. It now fully integrates all fundamental rights. Annex
2.2 presents the new set of impacts.

« The Board refined the indicators on quantification. With the in-
troduction of the standard tables on quantification of benefits
and costs in Annex 3 of the impact assessments, there was less
need to collect quantification estimates. Instead, the monitoring
system now focuses more on the degree of quantification of key
cost and benefit components. Annex 2.3 contains more details.

« In a limited number of areas, the Board introduced new indica-
tors to fill information gaps. It removed redundant indicators and
clarified indicators that were not sufficiently precise. Annex 2.4
presents the full set of other indicators.

On the basis of these statistics, the Board assessed its work against
three key performance indicators (KPIs):

« KPI'1 The number of impact assessments and evaluations scru-
tinised.

« KPI 2 On-time delivery of RSB opinions.

- KPI 3 Qualitative improvements of reports, following contacts
with the Board.

The Board’s delivery against these benchmarks is reported on in sec-
tions 1.2 (KPI 1, KPI 2), 2.3 and 2.4 (KPI 3).

During the year, the Board saw a significant surge in its scrutiny ac-
tivity (KPI 1). As illustrated in Table 1, the scrutiny largely focused
on impact assessments. This reflected an active first year of the new
European Commission, driven by an ambitious work programme to
implement its political priorities. Compared to 2015, the first full op-
erational year of the previous Commission, the number of impact
assessments presented to the Board increased by around 40%. The
scrutinised impact assessments covered initiatives under most of
the Commission’s political priorities: the European Green Deal, a Eu-
rope fit for the digital age, an Economy that works for all, Promoting
the European way of life, and a New push for European democracy.



Table 1: Overview of Board regulatory scrutiny work by year

Year
Impact assessments
2015
2016
2017
2018
2019
2020
Evaluations
2016*
2017
2018
2019
2020

Meetings

16
22
23
27
9
23

Cases Negative opinions Initial rejection rate
29 14 48%
60 25 42%
53 23 43%
76 21 28%

1 1 100%
41 19 46%
7

17 7 41%
11 3 27%
17 8 47%
13 4 31%

*In 2016, evaluations received opinions with comments, without ‘positive’ or ‘negative’ mention.

...but fewer evaluations.

Evaluations often slipped in

timing.

The Board also scrutinised major evaluations, of which two were fit-
ness checks covering multiple pieces of legislation in broad areas
of policy. Compared to the previous year, the number of such cases
decreased. There were two main reasons for the decrease. First, there
was a greater focus on evaluation in 2019 as it was a transitional
year (i.e. changeover of the Commission and European Parliament).
Many of the evaluations supporting 2020 initiatives had already been
prepared the year before. The Board, therefore, identified fewer major
evaluations for scrutiny in 2020 than in previous years (see Table 2).
Second, evaluations tend not to be delivered on time. In general, only
about half of the selected evaluations are finalised in the year orig-
inally planned. This could indicate that there is less political urgency
for evaluations, resulting in less pressure on their timely delivery. As
a result, of the 13 cases that the Board scrutinised in 2020, only 5
concerned evaluations that were selected for 2020 delivery, while
the others were originally planned to be delivered in 2019 (7 cases)
and 2018 (1 case).

Table 2: Evaluation scrutiny, 2020 vs 2017-2019

Selected evaluations

Evaluations presented on time

Delayed evaluations

Scrutinised evaluations

Evaluations presented on time

Delayed evaluations

° average per year

2017-2019° 2020
20 12
10 5
10 7
15 13
10 5
5 8
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A novelty this year was that the Board invited Commission depart-
ments to provide written reactions in advance of Board meetings, in
reply to the Board’s impact assessment and evaluation quality check-
lists. This proved particularly helpful for the Board’s deliberations, as
meetings passed to virtual mode from March due to the COVID-19
crisis.

More impact assessments There was an increase in the rate of negative opinions issued on
received a first negative first submissions of draft impact assessment reports compared to
opinion.  previous years. For evaluations, the rejection rate decreased, but this
is based on a relatively low number of cases. Chapters 2.3 and 2.4

examine these trends in more detail.

Box 2: Fit for purpose impact assessments and evaluations

Impact assessments

A fit for purpose impact assessment provides the appropriate information to support sound decision-making.
This means that the impact assessment clearly explains the problem to be addressed, the need to act at the EU
level, the possible policy options, and a proportionate analysis of their costs and benefits. It builds on a sound
methodology, data collection, and consultation strategy.

Evaluations

A fit for purpose evaluation provides policy-makers with unbiased information on what has worked well or less
well, as an input to future policy design. It asks appropriate evaluation questions and sources the data to answer
those questions. It is transparent about the limitations involved and is objective in presenting its conclusions.

Both impact assessments and evaluations are based on the Commission’s better regulation guidelines. They
take into account the context of each initiative and the proportionality of the analysis, meaning that the depth
of the analysis should correspond to the costs of that analysis and match the significance of the initiative’s
impacts.

Some rejected reports were  Of the 19 impact assessments that received an initial negative opin-
resubmitted rapidly ... ion in 2020, 15 were resubmitted during the year. Fourteen of these
received a positive opinion (2) or a positive opinion with reservations
(12). A positive opinion with ‘reservations’ means that the responsible
Commission department gets the Board’s agreement to proceed but
... leaving the Board with  only on the condition that it rectifies specific aspects raised in the
remaining reservations. opinion. A concern in some cases was the speed with which Com-
mission departments resubmitted the files, rather than taking more
time to undertake further analysis. This was generally due to political
commitments to deliver initiatives in the first year of the new Com-
mission. In one resubmitted case (®), the Board considered that the
quality had not sufficiently improved and issued a second negative
opinion. However, it agreed, exceptionally, to re-examine it, and the
file was resubmitted again at the very end of 2020. The Board issued
a positive opinion on this version in the beginning of 2021, as it had
been thoroughly rewritten to respond to the Board’s remarks.

©)

Strengthening the principle of equal pay between men and women through pay transparency.
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The Board delivered its
opinions on time.

The Board provided
methodological advice...

...based on its experience.

For evaluations, Commission departments are not obliged to resub-
mit the reports in the case of a negative opinion. In 2020, the Board
issued a second (positive) opinion on two resubmitted evaluations. In
two other cases, the responsible Commission departments decided
not to resubmit the files. In one of these cases, the report was turned
into an implementation report instead. In the other case, the evalua-
tion report was published without a second opinion from the Board.

On KPI 2, the Board issued all of its opinions on initial submissions
on time, i.e. within 3 working days of the Board meeting at which it
assessed the file. In almost all cases, it issued them within 2 working
days. For resubmitted files, the Board usually needs to issue another
opinion within 4 weeks. On average, the Board delivered its opinions
on resubmitted files within less than 3 weeks. Where the scheduled
adoption date was close, the Board showed flexibility in delivering
second opinions on resubmitted impact assessments within an even
shorter timeframe of less than 2 weeks, to allow the process to
proceed. In some cases, where the Board’s workload did not permit
shorter handling, the timing of Commission adoption of the related
proposals sometimes had to be postponed. This reconfirmed how im-
portant it is for Commission departments to factor in sufficient time
for Board scrutiny in their policy preparation planning and to cater for
the risk of resubmission in case of a negative opinion.

The Board provided methodological and procedural advice to the
Commission’s Secretariat-General throughout the year.

The main focus of the advice was on the further development of the
better regulation agenda to take account of the Commission’s new
better regulation commitments, such as the integration of the ‘one-
in-one-out’ principle, foresight analysis, the Green Deal’s ‘do no harm’
principle and the sustainable development goals.

The Board also gave advice on the revision of the better regulation
guidelines and toolbox. These changes should ensure that the guid-
ance is up-to-date and aligned with the upcoming Better Regulation
Communication. The Board will align its scrutiny to these new guide-
lines, once they are issued.

Moreover, the Board gave advice on the ad hoc guidance issued to
Commission departments on how to take account of the COVID-19
crisis in their better regulation work (see Chapter 2.2 for more de-
tails).
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In 2020, the Board observed
some new trends.

Many interlinked files increased
the importance of coherence.

Commission departments
needed to work together to
understand the interactions

between initiatives

In 2020, the Board started scrutinising the first files of the new Com-
mission. It also provided upstream advice on cases under preparation.
This allowed the Board to observe some new trends and features.

Late in 2019 and early 2020, the Commission published a number
of high-level political strategies. As a consequence, during 2020, the
Board began to scrutinise a number of interconnected impact as-
sessments, accompanying initiatives aiming to deliver on these polit-
ical priorities. These concerned various policy areas, such as climate,
digital, financial services and research. The interrelations between
these initiatives created challenges for the Commission departments
preparing the proposals, but also for scrutiny.

The Board noticed this issue early on in the year. A number of points
were regularly repeated in its advice and opinions for such inter-re-
lated initiatives. For instance:

« The importance of Commission departments working closely to-
gether from an early stage to ensure coherence between inter-
linked initiatives and impact assessments.

The need to be clear on common problems and objectives, and
how each initiative will contribute to those objectives.

. Baselines should be coherent. It should be clear what will be de-
cided in each specific initiative and which changes to the baseline
will follow from what will be decided elsewhere.

- The options analysis should focus on open policy choices within
the scope of each specific initiative.

- Impacts of the options of one initiative may influence parallel or
later proposals. The analysis should therefore identify interde-
pendencies and interactions across initiatives. It should establish
how much the success of one specific initiative depends on other
initiatives.

- Common enforcement or monitoring arrangements should be
considered.
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The Board flagged the In its upstream meetings with Commission departments, the issue of
importance of coherence. coherence came up in 71% of the meetings. In its scrutiny, it featured
as one of the main areas for discussion in the quality checklists (in
87% of the cases). It also featured in one third of opinions in 2020

(see Table 3 below).

Table 3: Coherence in RSB scrutiny, 2020

Coherence mentioned in RSB opinions and quality checklists on impact assessments, 2020

Positive Positive \.Nlth Negative Total
Reservations
Opinions 3 6 6 15
Quality Checklists 5 15 16 36

Box 3: Coherence across the Climate target package

The Commission presented the European Green Deal in December 2019. It included actions to deliver on the
EU’s commitment to be climate neutral by 2050. In this context, the Board scrutinised the impact assessment
for the 2030 Climate Target Plan presented by the Commission in September 2020. This Plan set the scene for
a political agreement to increase the EU’s greenhouse gas emission reduction target for 2030 to 55% below the
1990 levels. The corresponding impact assessment established scenarios and set out the broad sectoral policy
architecture to reach this new goal. As such, it provided the starting point to develop follow-up initiatives in the
different sectors, and dedicated impact assessments to accompany them.

Many of these sectoral initiatives will be presented in 2021, including revisions of the EU emissions trading sys-
tem, the energy taxation Directive, the renewable energy Directive, the energy efficiency Directive, the alterna-
tive fuels infrastructure Directive, etc. Most of these will be part of a “Fit for 55” package scheduled for adoption
in June. However, some related initiatives will be presented separately at different times. The proposals will be
strongly connected and will cover both supply- and demand-side measures for the different sectors.

The Board held upstream meetings for most of these files during 2020. Given their interconnected nature, the
Board engaged pro-actively with the Commission departments, highlighting the need to co-ordinate closely in
the preparation of the impact assessments. To reinforce the coherence message, the Board invited the con-
cerned Commission departments to a joint upstream meeting to discuss the interlinkages between the different
initiatives. The Board also held separate upstream meetings to discuss the specific features of each individual
file. In these meetings, it invited departments to pay particular attention to the link with the 2030 Climate Target
Plan, what has already been decided, what the open policy choices are, what impact the initiatives might have
on each other, how coherence will be ensured and how cost-effective solutions will be ensured both within and
across sectors.
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Better regulation analyses
had to take account of the
COVID-19 crisis.

Baselines, options and impacts
were mostly affected.

During 2020, the COVID-19 crisis affected all parts of society and the
economy. This had a direct impact on the Commission’s policy-mak-
ing and its better regulation work.

The crisis led to a slight but not major adjustment of the Commis-
sion’s planning of policy initiatives. Urgent measures to mitigate the
crisis got priority, such as financial support, public health and internal
market initiatives. Most of these did not have an impact assessment.
Scrutiny for some other measures was rescheduled to a slightly later
date.

Better regulation practices also had to consider the crisis. The Com-
mission’s Secretariat-General issued ad hoc guidance to Commission
departments to extend public consultation periods where possible
by up to an additional 6 weeks, to allow stakeholders more time to
organise their responses. It also issued guidance on how to take ac-
count of the crisis in impact assessments and evaluations.

In practice this meant that as of March, impact assessments had to
consider the relevant impact of the COVID-19 crisis, inter alia when
describing the context of the policy measures, when analysing the
problem, when establishing the baseline (to reflect the new economic
situation), when designing policy options and when assessing their
impacts. For evaluations, the reports had to take account of the crisis
in the “relevance” section - i.e. to assess to what extent the changed
situation has affected the continued relevance of the policy.

These changes directly affected the Board’s work. The Board gave
the crisis immediate attention, both in its upstream advice to Com-
mission departments and in its scrutiny of impact assessment and
evaluation reports. The Board regularly asked for a better consider-
ation of the COVID-19 crisis, both in its quality checklists and final
opinions. For impact assessments, the Board raised this point in more
than half of its checklists and in nearly a quarter of its final opinions.
The most frequent remarks concerned the problem analysis, but also
covered baseline, options and impacts. COVID-19 remarks appeared
to a greater extent in the (more technical) quality checklists. They
were raised to a lesser extent in opinions, and only when the relat-
ed shortcomings were judged to be critical for the overall quality of
the impact assessment. The Board also remarked on the crisis in its
evaluation quality checklists and opinions, in relation to the context,
relevance, methodology and conclusions.

The Board observed some positive cases where Commission depart-
ments made significant efforts, in relatively short time, to account for
the crisis. For example, the impact assessment supporting the 2030
Climate Target Plan went to great length to update the analysis and
introduce COVID-19 effects in its modelling and in the examination
of the different scenarios.
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Impact assessment quality was
lower in 2020...

In 2020, the Board issued far fewer positive opinions (12% of opin-
ions) and more negative opinions (46% of opinions), while the pro-
portion of positive opinions with reservations remained comparable
to the past. The average quality score of initial submissions was also
noticeably lower than in preceding years.

Figure 2: Quality of impact assessments at first submission, 2020 vs 2017-2019

Opinions

2017-2019

2020

0% 20% 40% 60%

Positive
Positive with reservations
Negative

...partially due to time pressure.

Problem definition was the
weakest part.
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Average quality score

2017-2019

2020

80% 100% Unsatisfactory Weak Acceptable

The Board observed that in many cases the lower quality was due
to a lack of sufficient time to prepare the impact assessments, giv-
en ambitious political deadlines to deliver on the new Commission’s
priorities. In some cases, the submitted impact assessments were
even incomplete on key elements, leading almost automatically to a
negative opinion.

In 2020, the weakest element for all impact assessments was the
problem definition and use of evaluation. This quality component was
weak in most impact assessments, with the exception of those re-
ceiving a positive opinion. This indicates that it is a generalised weak
spot, but also that it did not determine whether the opinion was neg-
ative or positive with reservations. Observed weaknesses included
that the impact assessment did not sufficiently build on evaluation
conclusions, that the problem description was predetermined by the
envisaged preferred option, or that the problem definition was not
sufficiently supported by evidence.



Figure 3: Quality of impact assessments at first submission by quality component, 2020

Good

Acceptable

Weak

| | |

Unsatisfactory

Positive Reservation Negative e Total

1. Context and scope

3. Subsidiarity and EU value added

2. Problem definition and use of evaluation

Subsidiarity and EU value
added were the best parts.

The methodology and
consultation were usually
appropriate.

Reports made clearer what
success would look like.

4. Objectives

5. Intervention logic

6. Baseline

7. Options

8. Impacts

10. Future monitoring and evaluation
11. Consultation and information base
12. Methodology

13. Readability and clarity

9. Comparison of options and proportionality

On average, the analysis of subsidiarity and EU value added was satisfac-
tory, even for impact assessments that received an initial negative opinion.
This was comparable to previous years. It shows that most impact assess-
ments were successful in demonstrating the need for the EU to act and in
showing the EU value added.

The methodological approach was also appropriate in most impact assess-
ments. They usually applied adequate methodologies to assess proportion-
ally the expected impacts of the different options. In most cases, the Board
also considered that the degree of quantification was appropriate (for more
detail see 3.2). This also applied to the way public and targeted consulta-
tions were conducted and reported upon.

The final part of an impact assessment depicts how the success of the ini-
tiative will be measured, and how and when it will be evaluated. In previous
annual reports, the Board stressed the importance of this part to strength-
en the link between impact assessments and evaluations. Evaluations can-
not make an appropriate assessment of the success of an initiative, if the
preceding impact assessment has not well defined what it should achieve. In
2020, the Board observed a notable improvement in this area, in particular
for impact assessments that received a positive (with reservations) opinion.
This should improve the basis for future evaluations.
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Negative opinions noted more
weaknesses:

- Lack of coherence

- No clear narrative

- Insufficient alternative
options

The weaknesses in impact assessments with negative opinions were
mostly found in the context and scope, the analysis of impacts, the
options, the intervention logic, and the comparison of options and
proportionality (in order of weakness). For these quality components,
there was usually a bigger difference between the quality of negative
opinions and of positive opinions with reservations, indicating that
they determined largely whether an impact assessment received a
negative opinion.

Context and scope: On context, weaker quality was often due to a
lack of coherence with other initiatives. These impact assessments
did not sufficiently present how different initiatives in bigger pack-
ages interact. They did not sufficiently explain and justify the scope,
complementarity, and possible overlaps between linked initiatives.
This was particularly important for key packages of measures such
as on climate change or the digital economy. In other cases, the con-
text description often assumed too much specialist knowledge of the
reader.

Intervention logic: In many impact assessments with a negative
opinion, there was no logical link between problems, objectives and
options. Weaknesses in the intervention logic were most often due to
the absence of a coherent story throughout the impact assessment.

Options: The set of options was often not complete. Options tended
to focus only on the preferred (political) choice, without including al-
ternate ones supported by the main stakeholder groups. Other impact
assessments omitted key choices because departments considered
that they needed to receive political guidance first. However, the pur-
pose of an impact assessment is to present evidence and analysis
for making these political choices. In other cases, the options focused
only on the legal form of the initiative (for example a non-legislative
initiative, a directive or a regulation), instead of on its content.

Figure 4: Alternative approaches to defining options
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- Options were not
appropriately structured

- Some impacts were not well
analysed

Options were often not organised in a way that clearly highlighted
political choices that needed to be made. The Board observed that
Commission departments often struggle to organise options appropri-
ately, depending on the degree of interaction between problems and
options. If problems are inter-related, options will have to address all
problems simultaneously (left panel of Figure 4). After analysing the
impacts of the alternative options, the impact assessment can come
to a preferred option. When problems are independent, it is often sim-
pler to define alternative options by problem (right panel of Figure 4).
This results in a set of preferred options, whose impacts need to be
jointly analysed. The Board advised that additional guidance on this
be included in the planned revision of the better regulation toolbox.

Impacts: Impact assessments often omitted or did not sufficiently
analyse some relevant impacts. The Board frequently highlighted this
in its opinions. Figure 5 shows that it most often referred to a lack
of analysis of competitiveness (often linked to insufficient analysis of
costs), impacts on SMEs, and societal impacts (income distribution,
health, consumers). For negative opinions, a high proportion of the
Board’s remarks (’) also concerned territorial impacts.

Figure 5: Types of impacts assessed in impact assessment and covered in the RSB opinion, all

impact assessments, 2020 (&)

Economic
Macroeconomic
Trade
Competitiveness
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EU budget
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Climate

Natural resources (air, water, land, biodiversity)
Waste management
Circular economy

Environmental innovation
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Assessed in impact assessment

M Covered in opinion

The number of remarks on an impact the Board makes in its opinions, compared with the coverage of that impact in impact assessments.

The economic, social and environmental impacts aggregate the underlying more detailed impacts. They count the number of impact assess-

ments that concern at least one of the underlying impacts.
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- Preferred option was
insufficiently based on analysis.

The Board'’s scrutiny increased
quality.

Comparison of options and proportionality: In this part, impact
assessments should summarise their analysis and draw policy con-
clusions, in most cases including a preferred option. Impact assess-
ments often present the comparison of options in a summary ta-
ble, where each option’s performance is summarised in a qualitative
score against the initiative’s specific objectives. The Board often not-
ed a lack of coherence between the analysis of impacts and these
scores. In these cases, the scores tended to favour the envisaged
preferred option.

The purpose of the Board’s scrutiny is to improve the quality of the
final impact assessments (KPI 3). Figure 6 shows that the quality of
the first submissions was not acceptable for most impact assess-
ments. After the Board’s opinion(s), the average quality improved to
acceptable levels for all types of initial opinions when they were sub-
mitted for interservice consultation (ISC). The biggest improvement
took place between the first and second submission of impact as-
sessments that received an initial negative opinion.

Figure 6: Evolution of impact assessment quality, 2020 (°)

Good
Acceptable p—
el
Weak
Positive
Unsatisfactory Reservations
Negative
First submission Second submission ISC - Total

©)
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Figure 6 shows all cases where the interservice consultation (ISC) was finalised in 2020. The average scores for the positive opinions are not

representative, given the low number of positive opinions in 2020.



Analytical parts were hardest
to improve.

The impact assessments with an initial negative opinion improved
most in the more descriptive parts of the report, such as the context
and scope and the problem definition (see Figure 7). It seemed more
difficult to improve the more analytical parts, in particular the analy-
sis of impacts and the consultation and information base.

Figure 7: Improvement between first submission and ISC for impact assessments with initial

negative opinion, 2020 (*°)

Context and scope

Problem definition and use of evaluation
Subsidiarity and EU value added
Objectives

Intervention logic

Baseline

Options

Impacts

Comparison of options and proportionality
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Readability and clarity
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Figure 7 shows all cases where the interservice consultation (ISC) was finalised in 2020.
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M Major improvement
Substantial improvement

Some improvement
16 No improvement
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The 2019 annual report found
weaknesses in evaluation
practice...

...caused by suboptimal use of

guidelines, ...

capacity problems, ...

... and conflicting incentives.

Situation was largely
unchanged in 2020.

Evaluation first principle was
generally respected.

Inits 2019 annual report, the Board extensively analysed the quality of
evaluations and the role of scrutiny in improving it. The Board observed
that the quality of initial draft evaluations remained patchy. The Board
came up with several explanations for evaluation weaknesses:

1. Existing guidance has proven hard to apply. The Board observed a
tendency to use the guidance too mechanically, without sufficient
reflection on how to adapt the evaluation criteria to the specific
context and how the criteria fit together.

2. The Commission teams that design and produce the evalua-
tion may not have the necessary capacity to evaluate properly.
In most cases, the responsibility for conducting evaluations lies
fully with the operational departments, who do not always have
evaluation expertise.

3. These teams may also face conflicting incentives to ask the right
questions and draw accurate and relevant conclusions from the
evidence. Operational departments may have an interest in the
evaluated initiative, and this can impede a frank assessment of
its potential flaws.

The Commission has not yet taken measures to address these issues.
As a result, evaluation trends and challenges remained largely un-
changed in 2020. In addition, as noted above, the number of scruti-
nised evaluations was relatively low in 2020, which made it difficult
to draw firm conclusions on possible observed differences between
2020 and preceding years.

The proportion of impact assessments on the revision of existing legis-
lation that was preceded by an evaluation continued to increase to 81%
in 2020, from 77% in 2017-2019 and 50% in 2016 (see Figure 8).
Most of these evaluations were not scrutinised separately by the Board.

Figure 8: Evaluation first principle, 2020
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The Board observed better The observed overall quality of the limited number of scrutinised eval-

quality... uations was better in 2020 and the proportion of negative opinions

...but the trend needs  was lower than in the past (see Figure 9) (}!). To draw firm conclusions,
confirmation. this improvement needs to be confirmed in the coming years.

Figure 9: Quality of evaluations and fitness checks at first submission, 2020 vs 2017-2019

Opinions Average quality score
2017-2019 2017-2019
2020 e
0% 20% 40% 60% 80% 100%
Unsatisfactory Weak Acceptable
Positive Negative

Many evaluations lacked a The Board’s new extended set of quality components (see Annex 2.1)

good intervention logic, ...  allows for a more detailed analysis of the weaknesses of evaluations.
The first six criteria give a more specific view on where problems in
the methodology are located. Figure 10 shows that lack of an appro-
priate intervention logic was a generalised problem across evalua-
tions in 2020. A good description of how the initiative was supposed
to work and reach its objectives is an essential precondition for a
targeted analysis in the evaluation of its performance in practice.

Figure 10: Quality of evaluations and fitness checks at first submission by quality component, 2020

Good

Acceptable

Weak ‘ ‘

Positive Negative * Total
Unsatisfactory

1. Purpose and scope

2. Intervention logic

3. Evaluation questions
6. Analytical methods

7. Effectiveness

8. Efficiency

9. Relevance

10. EU value added

11. Coherence

13. Readability and clarity

4. Points of comparison or baseline
for future actions

5. Data collection (including consultation)
12. Validity of conclusions and relevance

(**) This observation is based on a smaller sample of evaluations than the above conclusion that most evaluations do not provide a useful basis

for the corresponding impact assessment.
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... and did not analyse
relevance well,

.. and their conclusions did not

appropriately reflect findings.

Scrutiny improved evaluation
quality.

Of the five evaluation criteria (quality components 7-11), relevance
was the weakest across all evaluations. In many cases, the Board
has observed that evaluations do not sufficiently analyse whether
the initiative’s original objectives still meet current societal needs.
The Green Deal, for example, has increased the EU’s environmental
and climate ambitions, so the evaluation’s relevance analysis should
assess whether the current initiative can deliver on these new am-
bitions.

Another widely occurring problem was that evaluation conclusions
did not appropriately reflect the findings. The Board regularly ex-
pressed concerns that the conclusions were selective readings of the
evidence, or not clear enough on the weaknesses of the evidence col-
lected. This is a crucial deficiency as it prevents the evaluation from
fulfilling its main function as a learning exercise.

As in previous years, the scrutiny of evaluations led to an improve-
ment in their quality. After the Board’s opinion(s), the average quality
improved to acceptable levels for all types of initial opinions when
they were submitted for ISC. The biggest improvement took place
between the first and second submission of evaluations that received
an initial negative opinion.

Figure 11: Evolution of evaluation quality between submissions, 2020 (*?)
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Figure 11 shows all cases where the interservice consultation (ISC) was finalised in 2020. The average scores for the negative opinions are

most likely not representative, given the low number of resubmitted and finalised negative opinions.



But design flaws could not be  Compared with impact assessments, the improvement of the various
corrected. quality components was more limited (Figure 7 vs Figure 12). Many
of the quality components were hard to improve substantially for
evaluations. Most of the design flaws could not be corrected after
the Board had issued its opinion, because departments often relied
on external contractors to conduct the data collection and do the
analytical work.

Figure 12: Improvement of evaluation quality between first submission and ISC, 2020 ()
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Figure 12 shows all cases where the interservice consultation (ISC) was finalised in 2020.
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New better regulation themes
are yet to be rolled out...

...but analyses already cover
some relevant features.

More ‘green’ policy proposals...

...and an increase in analysis of
environmental impacts.

The Board will play a role in implementing the Commission’s new bet-
ter regulation commitments. The better regulation guidelines and tool-
box have not yet been updated accordingly, but when they have, the
Board will use them as basis for its scrutiny.

The chapter reviews the extent to which the 2020 impact assessments
already reflect the priorities of the new Commission. It reports the ex-
tent to which they have analysed green impacts and regulatory costs,
and how they have considered longer-term trends and ‘future proof’
policy solutions. The reporting in 2020 impact assessments is com-
pared to outcomes for 2017 to 2019, taking into account methodolog-
ical changes in the Board'’s statistics.

In 2020, the Board saw more impact assessments with a focus on envi-
ronmental or climate policy objectives. Their share increased to 38% of all
cases from an average of 23% in 2017 - 2019. Environmental impacts
were also analysed in other impact assessments. They were assessed in
49% of all impact assessments submitted to the Board in 2020, up from
an average of 46% earlier on. The Board commented on the quality or
the completeness of the environmental impact analyses more often than
before. 17% of the opinions included remarks on environmental impacts,
compared to 13% in 2017 - 2019.

Figure 13: Environmental impacts assessed in 2020 and 2017-2019

2020

2017-2019

Yes
No

In 2020, the Board set up a more detailed accounting system for environ-
mental impacts. 44% of all scrutinised reports examined the consequenc-
es of the initiatives for climate change. In 12% of all cases, the Board
commented on climate effects in its opinions. 24% of all assessments an-
alysed changes in the quality of air, water and land and the impact on bio-
diversity to include impacts on natural resources. 17% of all assessments
analysed environmental innovation. 7% of all assessments reported how
the initiatives improved resource cycles.
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Quantification of benefits
remained high...

The quantification of benefits remained high. 74% of all impact as-
sessments quantified benefits, at the same level as for the 2017 to
2019 period. The share of assessments with fully quantified benefits
decreased from 29% to 23%, compensated for by an increase in cas-
es with partial quantification. (see Figure 14).

Figure 14: Trends in benefit quantification, 2020 vs 2017-2019 (*¢)
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Overall, the quantification of costs improved slightly. Only 17% of
all impact assessments did not quantify costs, compared to 19%
for 2017 - 2019. However, as observed for benefits, the increase in
quantification came with an increase in partial quantification rather
than full quantification. This shift was more pronounced on the cost
side. The share of cases with partial quantification increased from
47% to 549%, while the share of assessments with full quantification
decreased from 33% to 29%.

The number of cases that considered a lighter regime for SMEs de-
creased considerably - from 22% for 2017 - 2019 to 15% in 2020.

(*%)  Percentages include only cases where quantification was proportionate.
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Figure 15: Consideration of a lighter regime for SMEs

2020 2017-2019

Yes
No

The methods used for quantification varied across cases. While this
was generally justified to best suit the specific cases and policy are-
as, it limits the comparability of quantified outcomes. The most fre-
quently used method to quantify costs was the standard cost model.
50% of the REFIT cases calculated administrative burdens using this
model. A more systematic use would help to track regulatory or ad-
ministrative burdens over time.

Integrating foresight insights in  The Commission has made the greater use of foresight one of its key
policy development ...  better regulation priorities. It has recently set out how it will integrate
foresight more strategically in future proofing EU policymaking and
ensure that all major initiatives are grounded in a longer-term out-
look (*2).

Box 4: Definition of foresight

Foresight is the discipline of exploring, anticipating and shaping the future to help build and use collective intel-
ligence in a structured, systematic and systemic way to anticipate developments. Strategic foresight seeks to
embed foresight into European policymaking.

... helps to better deal with  Strategic foresight can support policy making at any point in the poli-
uncertainty  cy cycle, from initial problem scoping to option design and implemen-
tation, to reviewing and future proofing existing policies.

(*5)  Strategic Foresight Report, COM(2020)493 final, Brussels, 09.09.2020
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Mandate to look at the
foresight dimension ...

... which the Board has already

32

taken up in its scrutiny and
advocacy practice.

Considering the results of foresight when preparing impact assess-
ments, evaluations and fitness checks should help Commission de-
partments to better deal with uncertainty and ensure that all major
Commission initiatives benefit from:

- a clearer understanding of possible future trends and emerging
issues, possible scenarios and related opportunities and challeng-
es;

better policy design and future proofing of options through better
anticipating possible technology and other disruptive develop-
ments;

- greater coherence through a more dynamic and longer-term out-
look of links and trade-offs between EU policy goals.

Therefore, already at the beginning of 2020, the Commission man-
dated the Board to pay attention to the integration of the foresight
dimension when assessing the quality of the submitted impact as-
sessment and evaluation reports. The extended mandate aims to en-
sure that Commission departments take full advantage of the possi-
bilities foresight instruments provide and that the foresight analysis
incorporated in their reports is of high quality.

Anticipating the strengthened role of foresight in EU policy making,
the Board already started throughout 2020 both in its upstream sup-
port meetings with Commission departments and its case scrutiny
practice to sensitise departments on the relevance and usefulness of
integrating a foresight dimension when preparing an impact assess-
ment or evaluation. More broadly, the Board provided advice on the
points in the policy development process at which foresight insights
would be the most relevant and impactful. The Board’s more specific
comments related to making use of foresight tools to:

. critically assess the relevance of existing or proposed strategies
against a range of future scenarios; considering possible long-
term technology or disruptive developments;

- trigger new reflections about (more innovative) policy options to
better tackle emerging opportunities and threats, avoid unneces-

sarily prescriptive measures and aim for technology neutrality;

- support the preparation of more coherent policy packages.



Box 5: Examples of the Board’s recommendations related to foresight

In its opinion on the European Partnership on metrology impact assessment, the Board requested to rein-
force the foresight element of what is meaningful to invest in now to achieve the vision that Europe has for
the future of metrology research.

When providing advice on the impact assessment on the revision of the ETS State aid guidelines, the Board
suggested paying attention to future proofing of options, including considering the need for the new guide-
lines to build in flexibility to adapt to future changes, such as new technologies or carbon price developments.

In its upstream support on the trans-European-network-transport guidelines evaluation, the Board under-
lined the need to discuss how technological development and other trends in the freight sector may affect
the continued relevance of the Regulation.

On the preparation of the impact assessment informing the revision of the Critical Infrastructure Directive,
the Board noted that this initiative could be a good candidate for including a foresight element on the
desired future state of affairs. It also suggested considering how to make solutions future proof, to allow
critical infrastructures to adapt flexibly when faced with shocks.

In its opinion on the trans-European-network-energy guidelines draft impact assessment, the Board rec-
ommended to clarify how the revision intends to ensure technology neutrality and to specify how the new
planning framework will be able to accommodate changes in objectives and technologies.

When advising on the Digital Services Act impact assessment, the Board suggested to consider future proof-
ing the options, given the likely future developments in this rapidly evolving area. Similarly, for the Roaming
Regulation impact assessment, the Board advocated to consider the ‘future proofness’ of the options related
to 5G developments and machine-to-machine communications and to ensure that future regulation will not
constrain innovation.

Further implementation The Board may further refine its scrutiny & advocacy practice on
depends on future better foresight aspects for the more operational guidance expected under
regulation guidance the revised better regulation guidelines and toolbox. As quality scruti-
ny of foresight analysis in impact assessment and evaluation reports
is a relative new development, the Board will intensify discussion
with other scrutiny bodies and international partners on how to best

incorporate foresight elements into the scrutiny practice.
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The Board wants to raise  Although, the Board operates independently, it does not function in a

awareness of its role... vacuum. If the Board’s work is unknown, it cannot effectively deliver

on its mandate. Inside the Commission, departments responsible for

impact assessments and evaluations need to be aware of how the

Board operates and what it looks for in its scrutiny. Making the Board

better known by external stakeholders and the general public, can

help boost the confidence in how the Commission prepares its pro-

... and how it contributes to posals and in their quality. Contacts with peer organisations and ex-

evidence-based policy-making. perts allows the Board to exchange experiences and stay up-to-date
on better regulation developments and methodologies.

The Commission’s better regulation review in 2019 (%) revealed a
low awareness of the Board’s activities outside of the better regula-
tion community. Building on the new outreach mandate in the revised
Board Decision, the Board included a more strategic and pro-active
approach to outreach in its 2020 business plan (*7). As the COVID-19
crisis and related constraints kicked in, the ambition of these plans
had to be somewhat reduced, especially for meetings and events
with external stakeholders. On the contrary, internal meetings with
Commission departments increased as compared to previous years.

The Board increasingly The Board worked to raise the overall awareness of its role and activi-
met with Commission ties within the Commission. For instance, the Board’s Chair participated
departments... in the new Commissioners’ project group on better regulation and fore-
sight and regularly informed the Commission’s senior management of

the Board’s work.

The Board also continued to offer early advice to Commission de-
partments working on specific impact assessments and evaluations,
...to give early advice on  through upstream meetings. These meetings take place at a stage
specific files. when the DGs are in a sufficiently advanced stage of reflection of what
they intend to do, while still being at an early enough stage in the
process to allow the Board’s advice to be taken on board. At these
sessions, Board members provide preliminary advice in their personal
capacities, without binding the Board in its subsequent opinion on the
cases.

In 2020, the Board held 59 upstream meetings for impact assessments
(53) and evaluations (6). This represented a significant increase from
2019, when 23 such meetings were held. This surge can be explained
by the Commission’s increased legislative activity at the start of its
mandate, and the fact that DGs appreciate and increasingly ask for

(*®)  Better Regulation : taking stock and sustaining our commitment , COM(2019)178final, Brussels 15.04.2019

(*”)  https://ec.europa.eu/info/law/law-making-process/regulatory-scrutiny-board/regulatory-scrutiny-board-business-plan-2020_en
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such upstream meetings. Figure 16 shows that an increasing propor-
tion of impact assessments and evaluations scrutinised by the Board
are now being preceded by an upstream meeting.

Figure 16: Percentage of impact assessments and evaluations reviewed that had upstream

meetings
% Impact assessments with upstream % Evaluations with upstream

100% 100%

75% 75%

50% 50%

25% 25% —— I

0% 0%

2017 2018-2019 2020 2017 2018 2019 2020

The Board raises issues that it
finds important to cover in each
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assessment.

Data for 2020 shows that the Board increasingly made upstream re-
marks on issues such as the green/environmental dimension, fore-
sight and future proofing, one-in-one-out and burden reduction. These
themes correspond to the Commission’s new better regulation com-
mitments. While they still need to be rolled out, the Board found it im-
portant to already raise Commission departments’ attention to these
aspects, to be prepared and ready.

As also reported in chapter 2, a novel topic raised in upstream meet-
ings was the need for the assessments to properly take into account
the impact and consequences of the COVID-19 crisis.

The Board also increasingly raised the issue of coherence in its up-
stream advice, given the high prevalence of inter-linked policy initia-
tives under preparation. It also held joint meetings for related files to
specifically discuss these issues (e.g. the ‘Fit for 55’ package and the
digital proposals). While coherence was rarely mentioned in previous
years, in 2020 the Board invited DGs to consider it in 75% of its up-
stream meetings.

Another reqular comment was the need for a proper intervention logic,
clearly linking the problem analysis with the objectives and options.
The Board also invited DGs to be clear about what the success of the
initiative would look like. Other recurrent advice was on how to define
and structure the options analysis, and how to deal with results of
stakeholder consultation or data limitations. On the latter, the Board
called for comprehensive use of consultation results, a broad coverage
of stakeholder groups, and a granular and unbiased representation of



It is difficult to measure the
impact of upstream meetings...

... but Commission departments
find them helpful.

stakeholder perspectives. The Board also emphasised the benefits of
triangulating information coming from different sources and in being
transparent in reporting data limitations. In most meetings, the Board
stressed that reports should have a clear narrative and be easy to
read, also for non-experts.

It is difficult to draw firm conclusions on the concrete impact of up-
stream meetings on the quality of the final impact assessment or eval-
uation reports. It could be assumed that if an issue has been raised in
an upstream meeting, but subsequently does not feature in the Board’s
opinion, that it has been addressed satisfactorily in the final report.

Having compared the most common issues raised in upstream meet-
ings with those raised in the corresponding opinions, there is no clear
pattern. The main recurring issues commented on in upstream meet-
ings generally also came back in the final opinions. This is the case
for issues relating to options, impacts, context and scope or problem
definition, where there was actually an increase in mentions in opinions
as compared to upstream meetings. This indicates that it is some-
times difficult to identify upfront, at the time of the upstream meet-
ings, which issues will turn out to be of critical importance in the final
scrutiny of the file.

On the contrary, upstream comments relating to consultation, data
and report readability, came back much less frequently in the Board’s
opinions of the final reports. It is difficult, however, to establish a direct
correlation. While in some cases, the upstream advice may have had a
positive impact on the final quality of the report, there are also other
factors to consider. For instance, the Board’s opinions focus on the
main shortcomings of the scrutinised report, i.e. ‘make-it-or-break-it’
points on whether or not the report is fit to inform a policy decision. If
a report has several shortcomings, some issues raised in the upstream
meetings may still not be fully satisfactory, but are not judged serious
enough to feature in the opinion of the final report.

Despite the difficulty in establishing their impact, upstream meetings
still have value. Commission departments say they find the upstream
meetings helpful in understanding key issues that the Board will look
for in its scrutiny and which aspects to focus on in each specific case
to produce a proportionate analysis. They also allow departments to
ask for the Board’s advice on particular challenges they may be facing,
such as on the structuring of options, data collection or quantification.
For the Board, these meetings are useful to get an initial introduction
to the files and to be able to raise points that it finds particularly im-
portant to consider in each case. The Board has adopted the practice
of reviewing the upstream comments, when it scrutinises the specific
cases, to see whether they were addressed or not. It advises Commis-
sion departments to do the same before submitting their reports.

RSB ANNUAL REPORT 2020 | 37



COVID-19 put a break on
physical meetings...

Due to the COVID-19 crisis, external outreach came to a halt between
March and May. However, video conferencing subsequently picked up.
At the end of the year, the Board had held more meetings with the oth-
er EU institutions and with national authorities and counterparts than
in the previous year. However, there was a slight decrease in number
of meetings held with other external stakeholders, interest groups or
think tanks. This reflected, at least to some extent, a lower share of
seminars and meetings being organised during this period.

Table 4: External outreach activities in 2020

. Number of
Type of interlocutor Examples meetingsfevents
EU inter-institutional Council Working Party, European Parliamentary Research 7

Service, Advisory bodies

Member state institutions, Better Regulation Network, RegWatch Europe 13

national counterparts
Other stakeholders Interest groups, think tanks, international representatives 12
Total 32

... but virtual meetings picked
up in the second half of the
year.

This allowed the Board to reach
out to different stakeholders...

...National scrutiny bodies and
networks
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Given the constraints on physical meetings, the Board had to cancel
its regular annual conference that was due to take place in May. It
also had to cancel a planned seminar with national scrutiny bodies.
This was replaced by a virtual event in September, bringing together
50 participants from scrutiny bodies in 17 EU Member States, Nor-
way and the UK. The seminar concentrated on the role of scrutiny in
times of changing political priorities and societal challenges. Partici-
pants shared experiences on how to deal with the integration of topical
themes, such as green impacts, digitalisation, foresight and the COV-
ID-19 crisis into better requlation practices and how it affects scru-
tiny. The event revealed a diversity of approaches across the EU on
the scope of impact assessments (e.g. business impacts only, or also
environmental or social impacts), as well as on the timing and role of
scrutiny. There was general agreement that better regulation is needed
more than ever, and that the current crisis has underlined the impor-
tance of evidence-based policy-making and solutions that minimise
regulatory burdens.



...0ther EU institutions and
bodies

...Interest groups and think
tanks.

(*%)
*?)

The Board also met separately with the RegWatch Europe network of
eight European scrutiny bodies and participated in seminars that they
organised. This allowed for exchanges and mutual learning on respec-
tive practices and experiences.

Board members participated in several other meetings and seminars
with Member States. The Board Chair intervened at a high-level sem-
inar organised by the German EU Presidency on the further develop-
ment of regulatory oversight. The Board also participated in meetings
with national better regulation directors and in events organised by
the Commission’s Secretariat General on the one-in-one-out principle.

The Board continued its dialogue with other EU institutions and bodies,
including the Council’'s ‘better regulation’ working party, the Europe-
an Parliament’s Research Service, the Economic and Social Committee
and the Committee of Regions. The Board considers these contacts
important to raise awareness of its work and its opinions, and to get
feedback on the extent to which the other EU institutions make use of
these in their legislative discussions. The Board’s understanding so far
is that there is generally more interest in discussing its horizontal role
rather than specific opinions.

Like every year, the Board published an annual report of its activities
and observations (). This was used as a basis for the Board’s out-
reach. The Board also revamped its web-site on Europa (*°) to make it
more accessible and easier to navigate.

https://ec.europa.eu/info/publications/regulatory-scrutiny-board-annual-report-2019_en

https://ec.europa.eu/info/law/law-making-process/regulatory-scrutiny-board/
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Conclusions

Scrutiny of impact assessments and evaluations contributes to higher quality information to support
decision making and to inform the public. In 2020, the Requlatory Scrutiny Board had a busy year with
the first new initiatives of the von der Leyen Commission beginning to come through. Planning for 2021
suggests that it will be an even busier year.

Chapter 2 of this report reflects the Board’s analysis of the quality of impact assessments and evalua-
tions examined during 2020. It was notable that the Board issued fewer positive opinions on first submit-
ted impact assessments, while the assessment of evaluations was more positive (although based on a
smaller sample). It was also notable that some impact assessments were incomplete on first submission
- almost guaranteeing a negative opinion. The other noteworthy aspect, which will continue in 2021, is
the close interlinkage between related initiatives. Coherence needs to be carefully considered when as-
sessing these linked initiatives, such as in the European Green Deal and the Digitalisation Agenda.

Outreach activities were hampered by the COVID-19 pandemic and the shift to distance working. However,
the Board kept up its upstream meetings with Commission departments on future initiatives. From Sep-
tember onwards, the Board engaged in more (online) outreach meetings with external bodies.

As well as the intense work programme of scrutiny, the Board will continue its outreach work during 2021.
It will also initiate regular meetings with the SME envoy once appointed. As noted in Chapter 2 of this
report, the Board pays particular attention to impacts of Commission initiatives on SMEs.

With the adoption of the Commission’s Better Regulation Communication in 2021 and the related revision
of the better regulation guidelines and toolbox, the Regulatory Scrutiny Board will review its approach to
scrutiny and the statistics it gathers.

As the Board reaches full membership, it will be fully occupied. Board members are committed to their

role to provide independent scrutiny and advice to Commission departments with the aim of improving
impact assessments’ and evaluations’ quality.
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The Board expresses its great appreciation and deep gratitude to its former member who left in 2020.
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Nils Bjorksten
Member of the Board
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Annex 1: Impact assessments and evaluations

IMPACT ASSESSMENTS

The Board’s opinions are published with the impact assessment once adopted by the Commission.

Impact assessments reviewed in 2020

First
opinion

Second
opinion

‘Evaluate
first’
principle

Amendments to the Capital Requirements Regulation and the Capital
Requirements Directive

Ongoing

European Partnership for clean hydrogen

European Partnership for safe and automated road transport

no
evaluation
needed

European Partnership for innovative small and medium-sized enterprises

European Partnership on metrology

EU Single Window environment for customs’ initiative

Proposal for a Council Directive amending Directive 2011/16/on measures to

strengthen the exchange of information framework in the field of taxation

European Partnership for smart networks and services

European Partnership for key digital technologies

European Partnership for innovative health

EU-Africa Global Health Partnership

Benchmark Regulation review

Protection of workers from risks related to carcinogens

Airport Charges Directive2009/12/EC

Ongoing

Regulation on digital operational resilience for the financial sectors

Directive/regulation establishing a European framework for markets in crypto
assets

no
evaluation
needed

European Partnership for a circular bio-based Europe

European Partnership for transforming Europe’s rail system

European Partnership for integrated air traffic
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Positive opinion
Negative opinion
Positive with reservations




European Partnership for clean aviation
Revision of the ETS State aid guidelines
2030 climate target plan
Delegated regulation on a climate change mitigation and adaptation taxonomy Ongoing
Modernising the EU’s batteries legislation
Governance of common European data spaces no
evaluation
needed
Strengthening the principle of equal pay between men and women through pay opﬂm
transparency @)
Initiative on strengthening Europol’s mandate
Fair minimum wages in the EU no
evaluation
needed
Revision of Non-Financial Reporting Directive Ongoing
Internet-connected radio equipment and wearable radio equipment Ongoing
Revision of the Trans-European Energy Networks (TEN-E) Regulation
Digital Services Act
Digital Markets Act no
evaluation
needed
Additional measures on critical infrastructure protection
Revision of the Network and Information Security Directive
Revision of the Roaming Regulation
EU strategy on adaptation to climate change Ongoing
Anti-money laundering package Ongoing
Revision of the mandate of the European Monitoring Centre for Drugs and Drug )
L Ongoing
Addiction
Implementing act on the high-value datasets Ongoing
Proposal for a regulation laying down requirements for artificial intelligence Ongoing

Positive opinion
Negative opinion
Positive with reservations

(2°) The Board agreed, exceptionally, to examine a third version of the report. It gave a positive opinion on this version in January 2021.
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EVALUATIONS

Evaluations reviewed in 2020 First Second
opinion opinion

Evaluation of the Distance Marketing of Financial Services Directive

Evaluation of the Consumer Credit Directive

Evaluation of the legislation on medicines for children and rare diseases

Evaluation of Directive 2013/30/EU on safety of offshore oil and gas operations Ongoing

Evaluation of the impact of the CAP on generational renewal, local development and jobs in Ongoing

rural areas

Evaluation of the Directive on the protection of the environment through criminal law

Industrial Emissions Directive

Evaluation of the Vertical Block Exemption Regulation

Fitness check on endocrine disruptors

Fitness check of the 2012 State aid modernisation package, railways guidelines and short term

export credit insurance

Evaluation on the impact on the internal market of certain State aid measures in the agriculture Ongoing

and forestry sectors

Trans-European transport network guidelines Ongoing

Rail freight corridors Ongoing
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Annex 2: The revised RSB monitoring system

In 2017, the Board started using a detailed monitoring system. It covered the Board’s activities, the quality of
the scrutinised reports, and the content of its opinions. It measured changes in quality by having statistics on
first submissions of each report, possible second (or third) submissions, and on the version of the report that was
submitted in interservice consultation.

Based on 3 years of experience, the Board further refined the collected statistics in 2020. The main changes were:

- To enable a more granular quality assessment, the Board increased the number of quality components. An-
nex 2.1 describes the evolution of the quality components in more detail.

+ The list of monitored impacts became more complete and more structured. Annex 2.2 presents the new set
of impacts.

- The Board refined the indicators on quantification. Annex 2.3 provides more details.

+ In a limited number of areas, the Board introduced new indicators to fill information gaps. It also removed
redundant indicators and clarified indicators that were not sufficiently precise. Annex 2.4 presents the full set
of other indicators.

Annex 2.1: Quality components

Some of the old quality components were too aggregated, which sometimes complicated their interpretation. For
example, for evaluations and fitness checks, effectiveness and efficiency received a joint quality score. This did not
allow drawing separate conclusions on the quality of the effectiveness and efficiency analysis.

For impact assessments, the Board increased the number of quality components from 10 to 13 (see Figure Al).
All components that covered multiple independent quality elements were split. Where the quality elements are
closely related and likely to evolve in the same way (such as context and scope, and subsidiarity and EU value
added), they were kept together in one component. Use of evaluation did not become a separate quality compo-
nent because not all impact assessments are preceded by an evaluation.

Context and scope —_— Context and scope

Problem definition and use of evaluation @~—————> Problem definition and use of evaluation
Subsidiary and EU value added Subsidiary and EU value added
Objectives and intervention logic Objectives
Baseline options Baseline
Options

N
: Intervention logic
R —— L

Impacts Impacts

Comparison of options Comparison of options and proportionality
Future monitoring and evaluation Future monitoring and evaluation

_—
—_— >
Consultation, information base and methodology i: Consultation and information base
Methodology
N

Presentation Readability and clarity

RSB ANNUAL REPORT 2020 | ANNEXES | 47



For evaluations and fitness checks, the number of quality components more than doubled from 6 to 13
(see Figure A2). This steep increase mainly concerns design and methodology, which was split into six
different components. The Board’s earlier analysis on the quality of evaluations and fitness checks had
revealed that many overall weaknesses originated from deficiencies in design and methodology. The
Board, therefore, wanted to obtain more insight on the exact problem areas, through a more differentiat-
ed assessment of design and methodology. The Board also created separate quality components for the
individual evaluation criteria, which should enable a more granular analysis of the quality of evaluations.

Design and methodology Purpose and scope

Intervention logic

Evaluation questions

Points of comparison or baseline

Data collection (including consultation)

Analytical methods

1.

Effectiveness and efficiency Effectiveness
Efficiency
Relevance and EU value added Relevance
EU value added
Coherence Coherence
Validity of conclusions and relevance for ——— » Validity of conclusions and relevance for
future actions future actions
Presentation —_——> Readability and clarity

As the new quality components are simply a more detailed version of the old ones, it is still possible to
aggregate the new components to the old ones. This allows comparing the quality of impact assessments
and evaluations across years, using the old quality components. For that purpose, the Board has fixed ag-
gregation weights for each split component. The experience of the first year of implementation has shown
that the chosen weights result only in small changes of average aggregate quality scores.

Annex 2.2: Impacts

The old list of impacts lacked structure and was incomplete. In particular, fundamental rights were only
partially integrated. The new set of impacts is divided among economic, social and fundamental rights,
and environmental impacts. When indicating which impacts are assessed in the reports or on which im-
pacts the opinions identify room for improvement, only the most detailed level is used. The other levels
are obtained by aggregation.
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Macroeconomic
Impact on third countries
Trade
Foreign direct investment
Internal market
Competitiveness
Sectors
Economic impacts . e etz
Territorial impacts
Regions
EU budget
SMEs
Fraud
Economic innovation
Employment

Working conditions and job quality ()

Work
or Health and safety

Governance, participation, social
dialogue (??)

Income distribution, social inclusion,

Social impacts and social security
fundamental rights Good administration, public services and
citizen’s rights (%)

Public health (**)

Society

Consumers’ protection (%)

Education / culture

Fundamental rights: Human dignity (%)

*)

Including the following fundamental rights concerning solidarity: right of access to placement services; protection in the event of unjustified
dismissal; fair and just working conditions; prohibition of child labour and protection of young people at work, family and professional life; social
security and social assistance.

Including the following fundamental rights concerning solidarity: workers’ right to information and consultation within the undertaking; right of
collective bargaining and action.

Fundamental rights concerning citizen’s rights: right to vote and to stand as a candidate at elections to the European Parliament; right to vote
and to stand as a candidate at municipal elections; right to good administration; right of access to documents; Ombudsman; right to petition,
freedom of movement and of residence, diplomatic and consular protection.

Including the following fundamental right concerning solidarity: access to services of general economic interest.

Including the following fundamental right concerning solidarity: health care.

Including the following fundamental right concerning solidarity: consumer protection.

IHuman dignity; right to life; right to the integrity of the person; prohibition of torture and inhuman or degrading treatment or punishment;

prohibition of slavery and forced labour.
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Fundamental rights: Freedoms (*’)

Social impacts and Fundamental rights: Equality (?8)
fundamental rights

Fundamental rights: Justice (*°)

Social innovation

Climate

Natural resources: air/water/land/biodiversity (*°)

Environmental impacts Waste management

Circular economy

Environmental innovation

Impacts in italics were also included in old structure of impacts.

Those impacts that were also part of the old set of impacts (in italics in table Al) continue to be scored
based on the new impacts. This allows a partial comparison across years, based on the old impacts.

Annex 2.3: Quantification

The old system tried to record the degree of quantification in great detail, including figures on the value of
different categories of costs and benefits. Experience has shown that these figures are not very useful as
they are often not comparable enough to be aggregated. In addition, with the introduction of the standard
tables on quantification of benefits and costs in Annex 3 of the impact assessments, there was less need
to collect quantified statistics.

The new statistics focus more on the qualitative degree of quantification of key cost and benefit compo-
nents. The structure of the quantification statistics is now better aligned to the standard quantification
table in Annex 3 of every impact assessment. The structure of the statistics is the same for costs and
benefits, and for impact assessments and evaluations. It distinguishes between direct and indirect costs
and benefits, and between one-off and recurrent costs and benefits. Furthermore, it records whether costs
and benefits are distinguished by affected group (citizens/consumers, business, and administrations).
There is also a summary assessment of the degree of quantification of costs and benefits. The details
are presented in Table A2.

(¥7)  Right to liberty and security; respect for private and family life; protection of personal data; right to marry and right to found a family; freedom
of thought, conscience and religion; freedom of expression and information; freedom of assembly and of association; right to education; free-
dom to choose an occupation and right to engage in work; freedom to conduct a business; right to property; right to asylum; protection in the
event of removal, expulsion or extradition.

(%)  Equality before the law; non-discrimination; cultural, religious and linguistic diversity; equality between men and women; the rights of the child;
the rights of the elderly; integration of persons with disabilities.

(%) Right to an effective remedy and to a fair trial; presumption of innocence and right of defence; principles of legality and proportionality of
criminal offences and penalties; right not to be tried or punished twice in criminal proceedings for the same criminal offence.

(*°)  Including the following fundamental right concerning solidarity: environmental protection.



Benefits/costs identification Identified IA

Not identified Eval
Cannot be identified reasonably

If benefits/costs identified

One-off/recurrent benefits/costs Distinguished IA
Not distinguished Eval
Cannot be distinguished reasonably

Direct benefits/costs Quantified IA
Not quantified Eval
Cannot be quantified reasonably

Indirect benefits/costs Quantified IA
Not quantified Eval
Cannot be quantified reasonably

Benefits/costs quantification Quantified IA
Partially quantified Eval
Not quantified
Cannot be quantified reasonably

Annex 2.4: Overview of other indicators

In a limited number of areas, the Board introduced new indicators to fill information gaps. It removed
redundant indicators and clarified indicators that were not sufficiently precise. Table A3 gives an overview
of all other indicators.

Evaluate first principle

- Respected 1A
« No prior evaluation
+ No evaluation needed

If evaluate first principle respected

Evaluation scrutiny

- Preceding evaluation reviewed by RSB IA
- Draft evaluation submitted with 1A
- Preceding evaluation not reviewed by RSB

If evaluation reviewed by RSB or submitted with impact assessment

Adequate evaluation - Yes IA
- No
If adequate evaluation
Evaluation results properly used in IA - Yes IA
- No

Scope

- Sufficiently defined Eval
- Partially defined

- Not defined

RSB ANNUAL REPORT 2020 | ANNEXES | 51



Baseline included - Yes IA
- No
If baseline included
Baseline quantification - Sufficiently quantified IA
- Not sufficiently quantified
- There is no need to quantify
Baseline sufficiently reflects future developments - Yes IA
- No
Baseline or points of comparison appropriately defined - Yes Eval
- No
Intervention logic appropriately describes how - Yes Eval
intervention was expected to work - No
Intervention logic is used appropriately - Yes Eval
- No
Simplification objective included - Yes A
- No
Sufficient analysis on simplification - Yes IA
- No Eval
Self/co-regulation option considered - Yes IA
- No
Lighter regime for SMEs considered - Yes IA
- No
Appropriate range of options considered - Yes 1A
- No
Implementation and enforcement requirements of - Yes IA
options considered - No
Preferred option identified - Yes IA
- No
Types of impacts as in original impact assessment - Defined as in original I1A Eval
- Not defined as in original IA
- No original IA was made
Impacts analysed against the predicted impacts of the - Yes Eval
original impact assessment - No
Evidence base - Adequate Eval
- Partial
- Not adequate
External study/ies used - Yes Eval
- No
Public consultation - Yes 1A
- No Eval
Targeted consultation - Yes IA
- No Eval
Summary of all consultation results appropriately - Yes IA
presented in Annex 2 - No Eval
Stakeholders’ views appropriately collected - Yes IA
- No Eval
Stakeholders’ views appropriately analysed - Yes 1A
- No Eval

52




Stakeholders’ views appropriately reported in staff - Yes IA
working document - No Eval
Quantitative tools used - Yes IA

- No Eval
Predominantly qualitative tools used - Yes IA

- No Eval
Readability statistics for executive summary - Percentage of passive sentences A

- Flesch Reading Ease indicator Eval

- Flesch-Kincaid Grade Level indicator
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Glossary

BETTER REGULATION

“Better regulation” means designing EU policies and
laws so that they achieve their objectives at minimum
cost. It is a way of working to ensure that political deci-
sions are prepared in an open and transparent manner,
informed by the best available evidence and backed by
the comprehensive involvement of stakeholders. Bet-
ter regulation covers the whole policy cycle, from policy
design and preparation, to adoption, implementation
(transposition, complementary non-regulatory actions),
application (including enforcement), evaluation and re-
vision [*].

CONSULTATION

Consultation describes a process of gathering feed-
back, comments, evidence or other input on a par-
ticular measure from outside the Commission. There
are various forms of consultation, including inter-
net-based public consultation open to a broad au-
dience and targeted consultation with the most con-
cerned stakeholders.

EVALUATION

An evaluation is an evidence-based judgement of
the extent to which an existing policy, programme
or legislation is effective, efficient, relevant given the
current needs, coherent internally and with other EU
interventions and has achieved EU added value. In
the Commission, the evaluation report is the Staff
Working Document prepared by Commission depart-
ments. These reports are often based on underlying
studies carried out by external consultants. The Reg-
ulatory Scrutiny Board examines major evaluations.

FITNESS CHECK/FITNESS CHECK REPORT

A Fitness check is an evaluation of the effectiveness,
efficiency, coherence, relevance and EU added value of
a number of related EU measures in a policy area or
business sector. It identifies excessive burdens, incon-
sistencies and obsolete or ineffective measures and
helps to identify the cumulative impact of legislation.

A Fitness check report is prepared by the lead depart-
ment. The Regulatory Scrutiny Board checks the quality
of all Fitness check reports.

IMPACT ASSESSMENT

Impact assessment is an aid to policy-making. It col-
lects evidence on the problem, assesses if future legis-
lative or non-legislative EU action is justified and how
such action can be best designed to achieve the desired
policy objectives. In the Commission, the lead depart-
ment prepares impact assessment reports, which need
to be submitted to the Regulatory Scrutiny Board for
quality check. A positive opinion from the Board is in
principle required in order to launch the interservice
consultation for the related initiative.

INITIATIVE

An initiative is a policy proposal prepared by the Eu-
ropean Commission to address a specific problem or
societal need. An impact assessment assesses op-
tions to inform the policy content of the initiative.

INTERSERVICE CONSULTATION

Before the Commission takes its decisions, all rele-
vant Commission departments are consulted on the
draft legislative or non-legislative documents via “in-
terservice consultations”.

INTERVENTION LOGIC

The intervention logic is the logical link between the
problem that needs to be tackled (or the objective
that needs to be pursued), the underlying drivers of
the problem, and the available policy options (or the
EU actions actually taken) to address the problem or
achieve the objective. This intervention logic is used
in both prospective impact assessments and retro-
spective evaluations.

REFIT

REFIT is the European Commission’s Regulatory Fit-
ness and Performance programme. Under REFIT, ac-
tion is taken to make EU law simpler, lighter, more
efficient and less costly, thus contributing to a clear,
stable, least burdensome and most predictable regu-
latory framework supporting growth and jobs.

STAKEHOLDER
Stakeholder is any individual or entity impacted, ad-
dressed or otherwise concerned by an EU measure.

[1] More information on “better regulation” is available at: http://ec.europa.eu/info/strategy/better-regulation-why-and-how_en
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